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§766.357

(i) The buyer must have the financial
ability to buy the property.

(ii) The sale of the property must be
completed within 90 calendar days of
the Agency’s notification.

(iii) The loan can be transferred and
assumed by an eligible buyer.

(6) Pay the FLP debt in full.

(6) Consult with the Tribe that has
jurisdiction over the Indian reservation
to determine if State or Tribal law pro-
vides rights and protections that are
more beneficial than those provided
under this section.

(c) Tribe notification. At the time of
acceleration, the Agency will notify
the Tribe that has jurisdiction over the
Indian reservation in which the prop-
erty is located, of the:

(1) Sale of the American Indian bor-
rower’s property;

(2) Market value of the property;

(3) Amount the Tribe would be re-
quired to pay the Agency for assign-
ment of the loan.

(d) Partial payments. The Agency may
accept a payment that does not cover
the unpaid balance of the accelerated
loan if the borrower is in the process of
selling security, unless acceptance of
the payment would reverse the accel-
eration.

(e) Failure to satisfy the debt. The
Agency will liquidate the borrower’s
account in accordance with §766.357 if:

(1) The borrower does not pay the ac-
count in full within the time period
specified in the acceleration notice;

(2) The borrower does not voluntarily
convey the property to the Agency;

(3) Neither the Tribe nor the Sec-
retary of the Interior accepts assign-
ment of the borrower’s loan.

§766.357 Involuntary liquidation of
real property and chattel.

(a) General. The Agency will liquidate
the borrower’s security if:

(1) The borrower does not satisfy the
account in accordance with §§766.355
and 766.356, as appropriate;

(2) The involuntary liquidation is in
the Agency’s financial interest.

(b) Foreclosure on loans secured by real
property. (1) The Agency will charge the
borrower’s account for all recoverable
costs incurred in connection with the
foreclosure and sale of the property.

7 CFR Ch. VII (1-1-13 Edition)

(2) If the Agency acquires the fore-
closed property, the Agency will credit
the borrower’s account in the amount
of the Agency’s bid except when incre-
mental bidding was used, in which case
the amount of credit will be the max-
imum bid that was authorized. If the
Agency does not acquire the foreclosed
property, the Agency will credit the
borrower’s account in accordance with
State law and guidance from the Re-
gional OGC.

(3) Notwithstanding paragraph (b)(2),
for an American Indian borrower whose
real property secures an FLP loan and
is located within the confines of a Fed-
erally-recognized Indian reservation,
the Agency will credit the borrower’s
account in the amount that is the
greater of:

(i) The market value of the security;
or

(ii) The amount of the FLP debt
against the property.

(4) After the date of foreclosure, the
borrower or former owner retains no
statutory, implied, or inherent right of
possession to the property beyond
those rights granted by State law.

(5) If an unpaid balance on the FLP
loan remains after the foreclosure sale
of the property, the Agency may debt
settle the account in accordance with
subpart B of 7 CFR part 1956.

(c) Foreclosure of loans secured by
chattel. (1) The Agency will charge the
borrower’s account for all recoverable
costs incurred by the Agency as a re-
sult of the repossession and sale of the
property.

(2) The Agency will apply the pro-
ceeds from the repossession sale to the
borrower’s account less prior liens and
all authorized liquidation costs.

(3) If an unpaid balance on the FLP
loan remains after the sale of the re-
possessed property, the Agency may
debt settle the account in accordance
with subpart B of 7 CFR part 1956.

§766.358 Acceleration and foreclosure
moratorium.

(a) Notwithstanding any other provi-
sions of this subpart, borrowers who
file or have filed a program discrimina-
tion complaint that is accepted by
USDA Office of Adjudication or suc-
cessor office (USDA), and have been
serviced to the point of acceleration or
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foreclosure on or after May 22, 2008,
will not have their account accelerated
or liquidated until such complaint has
been resolved by USDA or closed by a
court of competent jurisdiction. This
moratorium applies only to program
loans made under subtitle A, B, or C of
the Act (for example, CL, FO, OL, EM,
SW, or RL). Interest will not accrue
and no offsets will be taken on these
loans during the moratorium. Interest
accrual and offsets will continue on all
other loans, including, but not limited
to, non-program loans.

(1) If the Agency prevails on the pro-
gram discrimination complaint, the in-
terest that would have accrued during
the moratorium will be reinstated on
the account when the moratorium ter-
minates, and all offsets and servicing
actions will resume.

(2) If the borrower prevails on the
program discrimination complaint, the
interest that would have accrued dur-
ing the moratorium will not be rein-
stated on the account unless specifi-
cally required by the settlement agree-
ment or court order.

(b) The moratorium will begin on:

(1) May 22, 2008, if the borrower had a
pending program discrimination claim
that was accepted by USDA as valid
and the account was at the point of ac-
celeration or foreclosure on or before
that date; or

(2) The date after May 22, 2008, when
the borrower has a program discrimi-
nation claim accepted by USDA as
valid and the borrower’s account is at
the point of acceleration or fore-
closure.

(c) The point of acceleration under
this section is the earliest of the fol-
lowing:

(1) The day after all rights offered on
the Agency notice of intent to accel-
erate expire if the borrower does not
appeal;

(2) The day after all appeals resulting
from an Agency notice of intent to ac-
celerate are concluded if the borrower
appeals and the Agency prevails on the
appeal;

(3) The day after all appeal rights
have been concluded relating to a fail-
ure to graduate and the Agency pre-
vails on any appeal;

(4) Any other time when, because of
litigation, third party action, or other
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unforeseen circumstance, acceleration
is the next step for the Agency in serv-
icing and liquidating the account.

(d) A borrower is considered to be in
foreclosure status under this section
anytime after acceleration of the ac-
count.

(e) The moratorium will end on the
earlier of:

(1) The date the program discrimina-
tion claim is resolved by USDA or

(2) The date that a court of com-
petent jurisdiction renders a final deci-
sion on the program discrimination
claim if the borrower appeals the deci-
sion of USDA.

[76 FR 5058, Jan. 28, 2011]

§§766.359-766.400 [Reserved]

Subpart I—Exception Authority

§766.401 Agency exception authority.

On an individual case basis, the
Agency may consider granting an ex-
ception to any regulatory requirement
or policy of this part if:

(a) The exception is not inconsistent
with the authorizing statute or other
applicable law; and

(b) The Agency’s financial interest
would be adversely affected by acting
in accordance with published regula-
tions or policies and granting the ex-
ception would resolve or eliminate the
adverse effect upon its financial inter-
est.

PART 767—INVENTORY PROPERTY
MANAGEMENT

Subpart A—Overview

Sec.

767.1 Introduction.

767.2 Abbreviations and definitions.
767.3-767.50 [Reserved]

Subpart B—Property Abandonment and
Personal Property Removal

767.51 Property abandonment.

767.52 Disposition of personal property from
real estate inventory property.

767.563-767.100 [Reserved]

Subpart C—Lease of Real Estate Inventory
Property

767.101 Leasing real estate inventory prop-
erty.
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